
THE PRACTICAL
DIFFICULTIES
FOLLOWING 
THE AD HOC
APPLICATION 
OF THE EIR TO
CORPORATE
GROUPS WERE
UNDERLINED
WITH CONCRETE
EXAMPLES FROM
GERMANY
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Insolvency news and trends
from Helsinki to Brussels

Myriam Mailly reports on two recent joint events where INSOL  Europe was both an organiser 
and an active participant

INSoL International
Helsinki 2018 Joint 
one-Day Seminar 
The INSOL International
Helsinki 2018 Joint One-Day
Seminar took place at the Hilton
Helsinki Strand Hotel on
Wednesday 13th June and was
jointly organised by INSOL
International, INSOL Europe
and the Finnish Insolvency Law
Association (FILA) and enjoyed
the presence of  more than 100
delegates representing ten
different jurisdictions: Denmark,
Finland, France, Germany,
Hungary, Romania, Sweden, the
UK and the US.

The first session began with a
summary of  the main features of
the EU Directive proposal on
restructuring, insolvency and
second chance (hereafter ‘the
Directive proposal’). The debate
then focused on whether this text
was supposed to ensure efficient

and effective laws on business
restructuring while securing at the
same time a decent level of  legal
protection when conflicting
interests are implied. The view
was expressed that, while the
harmonisation of  national
insolvency laws was certainly
desirable, the method to reach it
did matter, so as to convince
national legislators to initiate
insolvency reforms in their own
jurisdiction. In that context, it was
underlined that detailed rules may
create challenges for the national
legislators and even some
incompatibilities or uncertainties
in the national laws in relation to
the European Insolvency
Regulation 2015/848 (hereafter
‘EIR Recast’). The audience was
then informed that the Danish
insolvency legislation already
complied with some of  the
provisions of  the Directive
proposal, even if  some differences
remained.

The second session focused
on the Finnish restructuring
success story of  the NANSO
Group Oy. Thanks to an
important operational
restructuring, the Nanso Group
continued its business (sale of
women’s clothes) and the
audience could benefit from some
key lessons experienced during the
Nanso restructuring process. The
audience also understood the
importance of  public
communication of  such successful
restructurings, so as to make
directors of  any companies aware
of  the availability of  restructuring
mechanisms in Finland.

The seminar continued in the
afternoon with the third session
addressing recent developments
on cross-border issues involving

groups of  companies in financial
distress. 

First, it was briefly reminded
the issues that arose when the
European Insolvency Regulation
1346/2000 (hereafter ‘EIR’) was
applied per se to groups of
companies. Then, the practical
difficulties following the ad hoc
application of  the EIR to
corporate groups were underlined
with concrete examples from
Germany. In addition, the
panellists also discussed whether
the mechanism put in place by the
EIR Recast through the ‘group
coordination proceedings’ could
lead (or not) to successful group
restructurings in the EU. The final
part of  the panel focused on a
more global perspective by
referring to the current work of
the UNCITRAL Working Group
V, and in particular to the
proposed ‘planning proceedings’
which would aim at the
development of  a group
insolvency solution for all or part
of  a group of  companies and
cross-border recognition and
implementation of  that solution in
different States. The session ended
with a description of  the keys for a
successful global financing
restructuring plan, which was the
result of  coordinated restructuring
proceedings in France and the US
and more precisely between a
French holding company under
safeguard proceedings (preceded
by an ad hoc mandate) and its 14
affiliated Chapter 11 USBC
debtors.

The seminar ended with a
focus on two topical issues in the
Nordic region: environmental
liabilities in bankruptcy
proceedings and debt-equity
swaps. On the first issue, it was”
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reminded that this subject was
particularly important in Finland,
as there was a pending legislative
initiative of  the Ministry of  Justice
on the revision of  the Bankruptcy
Act. Proposals on the new
legislation on debt-equity swaps
were also presented, based on the
fact that there was no regulation
regarding debt-equity swaps in the
composition regime of  the
Norwegian Bankruptcy Act. The
session ended with a description
of  the debt-equity conversion in
Denmark, in which the conversion
of  debt was considered as a
legitimate way to establish new
equity shares under the Danish
Companies Act as it may
contribute to the continuation of
the company.

The 7th DAV European
Insolvency &
restructuring Congress
The 7th European Insolvency &
Restructuring Congress took place
in Brussels on 28 & 29 June 2018.
The Congress was organised by
the Insolvency Law and
Restructuring section of  the
German Bar Association (DAV)
through its European Working
Group, in cooperation with
INSOL Europe and the ReTurn
Association. 95 delegates
representing 14 different
jurisdictions (Austria, Belgium,
Cyprus, Estonia, France,
Germany, Greece, Italy, Poland,
Singapore, Spain, the
Netherlands, the UK and the US)
were present.

The Congress started with the
keynote speech of  the Director-
General of  the DJ Justice
(hereafter, ‘DG Justice’), on the
Consumers and Gender Equality.
He put the emphasis on the EU
adoption agenda of  the European
Commission’s Directive proposal
on preventive restructuring
frameworks, second chance and
measures to increase the efficiency
of  restructuring, insolvency and
discharge procedures, published
on 22 November 2016 (‘Directive
proposal’). The Director-General
stressed the importance for
practitioners to be able to use
these rules as soon as possible for
the benefit of  distressed

companies and entrepreneurs.
The audience was also informed
that, though a “partial general
approach” has already been
achieved, it remained important
to reach an agreement between
the Council of  the European
Union and the European
Parliament before the European
Parliament elections in May 2019.

A lecture was then delivered
on the need of  a doctrinal
foundation for the Preventive
Framework, where emphasis is to
be put on the doctrinal
foundations existing between
insolvency and restructuring
proceedings and equally on their
differences, in light of  the
‘contractual approach’
(insolvent/solvent debtors,
common/no pool and
market/negotiated value).

Before lunch, a panel on the
Directive proposal took place.
Firstly, it was reminded there is a
need to build a common culture
of  rehabilitation in Europe. The
concerns of  the European
Parliament on matters such as
voting rights, the role of
employees, the meaning of
‘unaffected’ creditors and the role
of  insolvency practitioners were in
particular touched. Secondly, the
Head of  Unit A1 of  the DG
Justice focused on three issues still
to be discussed within the Council
of  the EU, namely the degree of
involvement of  the Courts and
IPs, the desirability (and difficulty)
of  introducing an adequate
viability test and the requisite
conditions for applying the cross-
class cram-down mechanism.
Thirdly, the EIP (‘European
Association of  Insolvency
Practitioners’ organisations’)
representative put the emphasis
on the importance of  the daily
work of  French IPs and the
numerous French attractive and
effective legal tools aimed at
rescuing the enterprises in
financial distress as far in advance
as possible.

After lunch, two workshops
were available to delegates. The
first workshop focused on
challenges of  digitisation and legal
tech in restructuring and
insolvency, while the second

workshop examined the available
options for secured creditors in- or
out-of-court proceedings in several
jurisdictions (Austria, France,
Germany, Greece and the
Netherlands). 

The first day of  the Congress
ended with the festive evening
where Prof. Dr. Bob Wessels
delivered the keynote speech. Prof.
Dr. Bob Wessels reminded the
audience of  the crucial role of
insolvency practitioners in
initiating best practices which can
subsequently inspire their own
legislation. It was important to
remember that insolvency
practitioners have powerful means
to influence the future of  national
legislation, as well as European
regulation.

The second day of  the
Congress began with an update
on the CJEU and some landmark
decisions in European insolvency
law, in particular in the post-
Brexit scenario. Creditor
protection in Austria on
preventive restructuring
frameworks was then the topic
developed in light of  the Directive
proposal. Criticisms were
expressed on the uncertainties
regarding concepts such as
‘creditors’ best interest test’ and
‘absolute priority rule’, borrowed
from the US and which might not
fit with the idea of  giving the
owners of  a distressed company a
chance to be involved in the
process of  rescuing their business. 

After the coffee break, the
participants were updated on the
cooperation in group insolvencies,
beyond the scope of  the EIR, and
how to create an attractive
insolvency hub, based on
experiences from Germany,
Singapore and the US. �

In-depth reports from these
events have been published
on the INSOL Europe
website and can be found 
at: www.insol-europe.org/
news/from_insol
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Links
Email: 
technical@insol-europe.org

LinkedIn: www.linkedin.com

Twitter: @INSOLEurope

resources 
www.insol-europe.org/

resources

Glossaries 
www.insol-europe.org/

technical-content/glossaries

Updated Insolvency Laws
www.insol-europe.org/

technical-content/updated-

insolvency-laws

State reports
www.insol-europe.org/

technical-content/

state-reports

How to become an
insolvency practitioner
across Europe?
www.insol-europe.org/

technical-content/how-to-

become-an-ip-across-europe

National Insolvency
Statistics
www.insol-europe.org/

technical-content/

national-insolvency-statistics

National Case Law
www.insol-europe.org/

technical-content/

national-case-law

EIr reform – Process
www.insol-europe.org/

technical-content/european-

insolvency-regulation

EIr Case register
http://tinyurl.com/y7tf2zc4

INSoL Europe Studies
www.insol-europe.org/

technical-content/insol-

europe-studies

Working Groups
www.insol-europe.org/

about-us/about-our-

working-groups
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