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A short selection of updates from Belarus, Spain and Estonia

Belarus:
New draft laws 
on insolvency

The Government of the
Republic of Belarus has
submitted a new draft law on
insolvency to the Parliament.
The Resolution No.9 of the
Ministry of Economy ‘On
electronic bidding for the sale
of property in economic
insolvency (bankruptcy)
proceedings” will come into
force on 13 November 2019. 

The draft law is progressive,
but its individual provisions
require improvement. It is mostly
focused on the protection of  crisis
managers’ interests while in fact it
should balance the interests of  all
the parties of  the insolvency
proceedings. 

Now the draft law is being
prepared for the first reading.

New grounds for filing an
insolvency petition to court

The draft law establishes new
grounds for filing an insolvency or
bankruptcy petition based on the
principle of  non-payment. An
insolvency petition now may be
filed if  the debtor is unable to
fulfil its monetary obligations with
the funds available within nine
months of  the due date. The
debtor is obliged to file a
bankruptcy petition if  the value of
its assets as of  the first day of  the
quarter is not sufficient to settle its
liabilities in full, regardless of  the
term of  their fulfillment.

The debtor may file a

counter-appeal to the creditor’s
bankruptcy petition and prove
that the value of  its assets is
sufficient to settle the liabilities to
all creditors in full.

Cash deposit to pay the crisis
manager

The person filing an insolvency
(bankruptcy) petition (except for
government bodies) is obliged to
transfer funds to the crisis
manager's account within the time
period prescribed by the court, in
the amount of  one average
monthly salary of  the debtor
company’s employees for the
month preceding filing a petition.
As of  March 2019, the amount is
1 056.90 BYN or €450.

Pre-trial rehabilitation

Pre-trial rehabilitation is now
related only to measures taken
under the court’s individual order.
The court makes such an order if
it finds out that the amount of
debt recovered will not allow the
debtor to conduct normal
business activities. An individual
order obliges the debtor to take
measures on pre-trial
rehabilitation within the time
frame established by the court.

Crisis manager appointment

A crisis manager is to be
appointed by the court on the
basis of  a random selection by the
Chamber of  Managers using an
automated system. In contrast to
the current practice, a manager
will not be allowed to reject the
appointment. 

Self-governing body for crisis
management and bankruptcy
proceedings

An institution of  self-regulation of
crisis managers – the Belarusian
Chamber of  Crisis Managers – is
planned to be set up, membership
being obligatory. The main aim of
the Chamber is to analyze the
existing practice and facilitate the
use of  a uniform approach.

Insolvency of certain categories of
entities

For some categories of  debtors,
for example forex companies,
specific features of  bankruptcy
proceedings are established.

Electronic bidding in insolvency
proceedings

On 1 April 2019, the Resolution
on electronic bidding was
adopted.

A new method of  property
sale with reduction is introduced.
In the course of  the electronic
bidding the initial price of  a lot is
reduced every hour starting from
the second hour, in equal shares to
the minimum price of  the lot, in
the absence of  rates for increasing
the initial price. The price
reduction is stopped by the first
bid made by a participant of  the
electronic bidding.

For the first bidding the
minimum price can be set by
reducing the initial price to 40%,
for secondary bidding to 80%. �
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Spain:
Employees’ right to
digital disconnection
recognised

On 7 December 2018 the
Organic Law 3/2018 on
Personal Data Protection and
Guarantee of Digital Rights
“Ley Orgánica 3/2018, de 5
de diciembre, de Protección
de Datos Personales y
Garantía de los Derechos
Digitales” (hereinafter,
“LOPD”) came into force in
Spain.

Although the LOPD was
initially intended to merely
implement the EU General Data
Protection Regulation (GDPR) in
Spain, its scope was suddenly
expanded in order to include what
has been defined as “digital
rights”. The new LOPD grants
for the first time a right to digital
disconnection for the employees
(article 88 of  the LOPD), also
known as digital detox. It is now
compulsory for employers to issue
a “digital disconnection policy”
that regulates their right to digital
rights ensures that this right is
effectively guaranteed.

Under LOPD, employees
have the right not to be connected
or available during rest times and

holidays in order to ensure a
proper work-life balance. This
means that employers in Spain
will have to design a disconnection
policy that guarantees the
employees’ right to digital
disconnection in accordance with
their position and establishes a
culture that respects the right to
digital disconnection. As way of
example, the disconnection policy
can forbid the use of  corporate
email outside working hours,
restrict the access to servers
temporarily during certain
timeframes, or limit the number
of  persons that can be copied on
an email. Companies that have
employee representatives must
discuss the content of  their digital
disconnection policies with them.
Also, the new LOPD sets out that
future sector collective bargaining
agreements shall include specific
digital disconnection regulations. 

It is important to note that the
LOPD does not set forth any
specific penalties for breach of  this
obligation. 

However, disconnection
policies are a good tool to avoid
sanctions and claims regarding
maximum working time and
health and safety at work, and can
be seen as a new opportunity for
employers to regulate the uses of

corporate email and corporate
devices.

The new regulations (article
87) expressly recognise the
employer’s right to access the
devices with the purpose of
monitoring and surveying the
employee’s fulfillment of  the
contractual obligations and the
adequate use of  the devices. The
requirement to access the devices
is granted if  the employer has
clearly stated the conditions of  use
of  the devices and offers a
minimum standard of  privacy. It
is important to note that the
employee representatives must
participate in the process of
establishing the conditions of  use,
which must be duly
communicated to each employee.

Finally, the LOPD allows for
the use of  voice recordings by the
employer only in situations in
which it is necessary to guarantee
the safety of  the company’s
premises, goods or persons.

It is yet to be seen whether
the Spanish companies will
comply with the new requirement
of  a digital disconnection policy,
but this new regulation is an
important step towards creating a
culture of  data protection in the
workplace and improving the
employee’s work-life balance. �
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Estonia: 
All insolvency laws 
under revision

Since 2016 the Estonian
Ministry of Justice, in
collaboration with a special
task force group and reputed
external experts, has been
working on the revision of all
insolvency laws in Estonia:
the Bankruptcy Act (in force
since 1992), the
Reorganisation Act for
entrepreneurs (in force since
late 2009) and the Debt
Restructuring Act for natural
persons (in force since 2011). 

One could perhaps wonder
why this comprehensive revision
is needed in such a young
country as Estonia. The main
goal of  this revision is to make
the respective insolvency
proceedings more transparent,
faster, and much more cost
effective, which ideally would
result in better recovery rates for
creditors and Estonia’s higher
international reputation among
foreign investors.

Obviously the current status
based on World Bank’s recent
Ease of  Doing Business Report is
too far from being satisfactory for
Estonia and requires some
substantial far-reaching actions at
the legislative level. 

So far, the Ministry of  Justice
of  Estonia has identified fifteen
topics to deal with, from which
three are the most important in
order to meet the goals, in the
legislator’s opinion. 

The most relevant topics are:
1) Insolvency ombudsman

institution;
2) Terminology of  temporary

and permanent insolvency
status; and

3) Specialisation of  courts and
judges in insolvency
proceedings.

Potential creation of  the
Insolvency Ombudsman
Institution as official state
supervision body would be a
completely new element in the
history of  Estonian insolvency
laws. In this regard, the Estonian
government has followed the
example of  the Finnish

insolvency system. The main
tasks of  the insolvency
ombudsman would be the
supervision of  the debtors (either
natural persons or legal entities)
and of  the insolvency
practitioners, to the extend
applicable (mainly administrative
supervision) and not covered by
insolvency practitioners’ own
umbrella organisation
Kohtutäiturite ja
Pankrotihaldurite Koda
(Chamber of Bailiffs and
Bankruptcy Administrators). The
insolvency ombudsman would
have special powers to explore
what are the reasons of  the
insolvency, and to survey the
particular insolvency proceedings
when bankruptcy was reached
unlawfully. The insolvency
ombudsman would also create
and leverage best practice among
the participants of  these
proceedings. The Estonian
legislator believes that with the
help of  the insolvency
ombudsman only a minimum
amount of  asset-less insolvencies
would be initiated in Estonia and
that the recovery rates for
creditors would grow significantly
in the future. 

Terminology related to
insolvency and late submission of
insolvency applications by the
debtors to the court are inter-
connected elements in Estonian
laws. Too much litigation has
been going on over the term
“insolvent”. Thus, the Estonian
legislator claims that terminology
should be much more precise,
transparent, based on some
criteria obviously publicly
understandable and better
determined, based on publicly
known financial terminology, for
instance. If  the debtor states that
the business is not permanently
insolvent and proceedings should
not be open, he or she has to
submit relevant written evidences
to the court, so that it could be
considered otherwise. Based on
the legislator’s intentions under
revision, the burden of  proof  will
be on the debtor in the future. 

It is obvious that insolvency
proceedings last too long in
Estonia and one of  the reasons
has been the lack of  competent

judges and court lawyers in this
hybrid legal field. This lead to
different court practice and more
litigation among participants,
who fight for their rights to get
better recovery rates. The
Ministry of  Justice has a plan to
create or consolidate the
insolvency practice in special
courts, so that the best insolvency
law practice would be similar
everywhere in Estonia and
judges, assistant judges, lawyers,
clerks, and so on, should be
highly educated in different
economic, financial, managerial
and legal fields, thus, more
competent in the future.

In addition, there are 
other interesting topics under
consideration in this revision. 
For instance:
1) Ranking of  loans, claims

created by related persons 
of  the debtor versus loans,
claims submitted by the
ordinary creditors;

2) Fee system and action plan
of  insolvency practitioners in
all insolvency proceedings;

3) Defense of  claims via written
procedure (without face-to-
face meetings in the future);

4) Claims, which are
automatically considered as
defended in the proceedings

5) Rights and obligations of  the
debtor, legal status of  some
statements given by the
debtor to be used in other
proceedings, such as criminal
proceedings;

6) Rights in rem;
7) Deadline to submit claims

and relevant content of  the
claim-submitting application
to help the creditors;

8) Special regulation
concerning the bankruptcy
estates of  deceased persons
versus inheritance law.

According to the action plan
publicly available at this point of
time, it appears that the Estonian
Ministry of  Justice is planning to
enact the respective laws with all
amendments as of  year 2021 at
the latest. Indeed, with the new
government, plans may change.
Stay tuned! �
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