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New toolbox,
new questions
Professor Dr Dominik Skauradszun and Walter Nijnens, LL.M., outline their first interpretations
of the brand new Directive on Preventive Restructuring Frameworks
he brand new
Directive on
Preventive
Restructuring Frameworks
(EU No 2019/1023 of 20 June
2019) presents a promising
toolbox for restructuring
debtor companies,
containing features such as a
very early starting point, the
debtor-in-possessionapproach, a flexible stay, the
restructuring plan’s adoption
out-of-court and the crossclass cram-down.
However, all that glitters is
not gold. Therefore, this overview
points out challenges regarding
two tools that have not yet been
sufficiently reviewed in the legal
literature. The first is about the
restriction of equity holders’
rights, the second about the stay.
Furthermore, the paper
demonstrates the problems
arising from the question of
international jurisdiction over
the new frameworks.
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The stay as a
mere paper tiger?

At least from the starting point,
the purpose and mechanism of a
stay is clear. This tool can
support the negotiations for a
restructuring plan in a preventive
restructuring framework. It goes
without saying that the numerous
flexibility clauses just regarding
the stay may create a quite
different level playing field. This
is why it is recommendable to use
the flexibility clause in Article

7(3) Directive so that a granted
stay must end if illiquidity occurs.
This is caused by the widely
accepted principle that the
debtor’s estate needs to be
protected then and, therefore,
payments shall be prohibited
after illiquidity occurs. It would
not be logical if a debtor, on the
one hand, is protected by a stay
and, on the other hand, can
dispose of the estate although
illiquidity occurred. Moreover, if
the stay does not end, creditors
will not be able to request the
opening of insolvency
proceedings (Article 7(2)
Directive).1
Furthermore, the stay has
not only effects on enforcement
proceedings, but also on several
important contracts.2 It also
blocks all termination rights and
rights to withhold performance
by virtue of a contractual clause
(Article 7(5) Directive). Having
said that, the stay with its
termination blocker could turn
out to be a mere paper tiger.3
At this point, the prospective
Brexit could play a special role:
contractual partners with a
strong market power and indepth knowledge about nonperforming contracts could force
the debtor to enter into contracts
with choice-of-law clauses and
prorogation clauses both in
favour of non-EU law and nonEU courts. If a contract is
governed by the law of a non-EU
state and if the parties agreed on
a non-EU court in the event of a

dispute, it is highly likely that this
contractual party can enforce its
rights before a non-EU court.
Since the contract is governed by
non-EU law, the non-EU court
does not have to respect the
granted stay and, therefore, will
not have to allow the termination
blocker.4 Post-Brexit, this could
apply to English law and London
courts.
The analogous situation in
banking recovery and resolution
law based on the Single
Resolution Mechanism
Regulation5 has shown that this
concern is not a theoretical one.
In 2018, both the European and
national resolution authorities
realised that choice-of-law clauses
and prorogations in favour of
non-EU law and non-EU courts
give rise to many problems since
non-EU courts most likely will
not respect a termination blocker
based on European law.6
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Restructurings under the
Directive can be divided into
three phases:
(1) Preparation, negotiation and
drafting of the restructuring
plan;
(2) Adoption and confirmation;
and finally
(3) The plan’s implementation.
In all three phases, conflicts
between directors and equity
holders are possible. These
conflicts are foreseeable and
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“

DUE TO THE
VAGUE
WORDING,
WHICH STARTS
WITH AN
EXCEPTION
WITHOUT
STATING THE
BASIC
PRINCIPLES,
THE PROVISION
NEEDS TO BE
INTERPRETED

”

hardly surprising since
restructuring measures based on
the Directive cover all kinds of
corporate measures and these
measures mostly affect equity
holders heavily. This applies to
capital decreases and increases,
and especially debt-to-equityswaps (cf Article 2(1)(1) and
Recital 96).7
The only Article which
explicitly covers equity holder
rights is Article 12. Due to the
vague wording, which starts with
an exception without stating the
basic principles, the provision
needs to be interpreted. We have
presented this interpretation in
several comprehensive reviews8
and found the following results.
If equity holders are
included as affected parties in the
adoption process of the
restructuring plan (Articles 9-11
Directive), they do not have the
powers usually provided to them
by corporate law in the second
and third phase. The European
legislator saw corporate law as a
counterpart to restructuring law
(cf Recital 96) and, therefore,
imagined that the danger caused
by equity holder rights could be
best handled with a closed and
final system. This system only
contains the adoption (Article 9),
the plan’s confirmation (Article
10), and the potential cross-class
cram-down (Article 11).
Corporate instructions by the
shareholders’ meeting for the
purpose of a non-adoption, a
non-confirmation or a nonimplementation may be lawful
outside the preventive
restructuring frameworks.
However, these corporate
measures are ineffective in the
adoption and implementation
phase of the restructuring plan in
case equity holders were not
excluded from Articles 9 to 11.9

Directors caught
between two stools

As Article 12 Directive does not
mention the preparatory phase
and Chapter 3 restructuring
plans only regulate the second
and third phase, it does not
conflict with the Directive if
equity holders exercise their
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influence in the preparatory
phase. At this point, however,
directors’ obligations need to be
examined as well. Hence, the
balance between restructuring
law and corporate law will be
established by means of another
Article, namely Article 19(a) of
the Directive.10 This provision
stipulates that Member States
need to ensure that the directors
have due regard to the interests
of creditors, equity holders, and
other stakeholders. At least three
things can be stated: first, Article
19(a) Directive does not establish
the priority of creditors. It could
be said that, as a result of this
provision, directors are caught
between two (or three) stools.
Second, an instruction
prohibiting directors from using
the preventive restructuring
frameworks, although such a
framework could rescue the
company, cannot be lawful.11
Third, the preventive
restructuring frameworks are not
designed for strategically
replacing equity holders. The
difficulty is to assess all shades
between these extremes.
Whilst the second and third
phase are regulated by the (strict)
closed system established by
Article 12 Directive and the

extremes relating to Article 19(a)
Directive are clear, all cases
between the extremes in phase 1
need to be examined. This will
take some time.

International jurisdiction:
a less technical, but
strategic topic

Nowadays, most restructurings
have cross-border aspects. The
success of the stay and the
restructuring plan, therefore,
depends on whether the court
judgments will be recognised and
be enforceable in other Member
States. The three key themes are
“international jurisdiction”,
“recognition” and
“enforcement”. Surprisingly, the
Directive does not regulate even
one of these major features.
Consequently, we reviewed two
relevant EU Regulations, Brussels
I12 and the European Insolvency
Regulation (EIR)13, and can state
the following:
Brussels I applies to
preventive restructuring
frameworks, as they are civil and
commercial matters (Article 1(1)
Brussels I) and do not fall under
the insolvency exception of
Article 1(2)(b) Brussels I as long
as they are not within the scope
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of the EIR.14 As the frameworks
are concerned with companies
which are not yet insolvent, but
only have a likelihood of
insolvency, there is little room to
view them as falling under
bankruptcy or winding-up. The
frameworks are not even
analogous to insolvency
proceedings since
(1) they shall prevent insolvency
of the debtor,
(2) because of the contractual
elements of the restructuring
plan; and
(3) the out-of-court preparation
and adoption.15

Consequently, recognition
(Article 36(1) Brussels I) and
enforcement (Article 39 Brussels
I) of judgments under the
Brussels I framework are both
possible. The confirmation
decision by judicial authorities,
unlike those of administrative
authorities, are judgments as
defined by the Regulation (Article
2(a) Brussels I).
Unfortunately, jurisdiction
under Brussels I is quite
problematic. Article 24(1)
Brussels I provides for exclusive
jurisdiction for the forum rei sitae
with regard to rights in rem in
immovable property. The court
of the Member State in which an

employee is domiciled has
jurisdiction over cases brought by
an employer concerning
individual contracts of
employment (Article 22(1)
Brussels I). The general rule
(Article 4(1) Brussels I) entails a
forum rei-provision. Brussels I is
ill-equipped regarding
jurisdiction for restructuring
frameworks, as there is no real
defendant. Therefore, it is best to
view all affected parties as
individual defendants. Their
claims can then be concentrated
at the court for the place where
one of them is domiciled (Article
8(1) Brussels I). However, this will
lead to forum shopping. As the
possibility of concentration of
claims does not exist for claims
based on Articles 22(1) and 24(1)
Brussels I, the result can be that
more than one preventive
restructuring framework is
required.16
The EIR framework
regarding jurisdiction (Article 3),
recognition (Article 19(1)) and
enforcement (Articles 19(1) and
32(1)) could apply if Member
States decide to add their
preventive restructuring
frameworks to Annex A.17 The
frameworks will likely meet the
conditions imposed by Article 1
EIR (public, collective
proceedings, purpose etc.).
Recognition and enforcement
under the EIR would be possible
too. Regarding jurisdiction, the
COMI-principle would apply to
the opening of (main)
restructuring proceedings.

Conclusion

Although many questions remain
unanswered, the Dutch have
already presented their
implementation of the
Directive.19 Dutch practitioners
call it “a world leading
restructuring tool”.20 Time will
tell whether a more in-depth
discussion of the unresolved
questions would have been
beneficial for both Dutch and
foreign parties. Many other
Member States, in any case, will
have to make an effort not to
miss the boat in this forwardlooking restructuring culture. ■
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