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A closer look at… 
When environment 
meets insolvency

Environmental protection
and sustainable
development are

nowadays a global concern to
such an extent that the
question of the link between
environment and insolvency
must be raised.

Indeed, a company facing a
pre-insolvency or an insolvency
procedure may cause damages to
the environment or risk causing
damages to the environment in two
scenarios. 

On the one hand, a company
having a potentially polluting
activity may become insolvent or
be in a likelihood of  insolvency
when following a pollution the
company might be destroyed and

thus not be able to operate
anymore, or when the company
has to compensate damages caused
by a pollution.

On the other hand, a company
having a potentially polluting
activity may become insolvent or
be in a likelihood of  insolvency for
economic or financial reasons only
and may be obliged to cease its
activity or a branch of  activity.

But whatever the scenario is,
the environmental law will
necessarily meet the insolvency law.

Conflicting objectives
The problem is that these two laws
do not have the same objectives.
Indeed, the environmental law is
designed to protect public interests

- nature and mankind - whereas
the insolvency law is designed to
protect private interests - the
debtor’s and the creditor’s interests.
And when insolvency proceedings
are opened, there are generally no
funds available to finance measures
to protect the environment.
Therefore, it is indispensable that
the legislator organises the
interplay between the
environmental law and the
insolvency law1.

If  the European legislator
adopted many instruments on
environmental issues, such as the
EU directive 2004/35/CE of  21
April 2004 “on environmental
liability with regard to the
prevention and remedying of
environmental damage”2, the
question of  the insolvent polluter is
not covered by the European law.

The existence of  a threat or a
potential threat to the environment
by a company facing a pre-
insolvency or an insolvency
procedure should result in specific
texts.

Environmental
assessment
In France, the opening of  the
safeguard procedure (the company
must be solvent, but facing
difficulties that cannot be
overcome) or of  the restructuration
procedure (the company is
insolvent but the rescue of  the
company appears to be possible)
starts with an observation period of
up to six months which can be
extended once for another six
months, and in exceptional
circumstances, can be extended
even further for six months. 

The court appoints a judicial
administrator to represent the
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debtor if  the company has more
than 20 employees and a turnover
of  more than 3 million euros, but
always also appoints a judicial
receiver to represent the creditors.
During the observation period, the
judicial administrator assesses the
company’s economic and financial
situation. If  the debtor is in
possession, this assessment is not
mandatory. 

If  the debtor carries a business
belonging to the classified facilities
for environmental protection
(which are subject to an
administrative authorisation to
operate and binding prescriptions
for environment protection), the
judicial administrator must add to
the economic and financial
assessment, an environmental one.
If  the debtor is in possession, this
assessment is not mandatory either. 

The environmental assessment
identifies and describes the business
belonging to the classified facilities
for environmental protection, the
potential or existing pollutions, the
emergency security measures and
security measures already in place,
planned or to be taken to stop or
avoid pollutions, and the measures
taken to supervise the impact of
the business activity on the
environment.

Security measures
The judicial administrator must
take all the required emergency
security measures and security
measures to protect the
environment from the potential or
existing pollutions caused by the
company, according to the
environmental law, and this can be
costly.

Clean-up and 
remediation plan
The judicial administrator has also
to present a restructuring plan in
safeguard and restructuring
procedures. In case of  a
continuation plan or a sale plan, a
partial clean-up and remediation
plan may be imposed in the event
of  a pollution. The cost and
financing of  the clean-up or
remediation plan must be included
in the plan as eventual liability
actions considered by the judicial

administrator. In case of  a sale plan
in a safeguard or a restructuring
procedure, but also in liquidation
procedures, the judicial
administrator or the judicial
receiver must provide the
candidates to the takeover of  the
company with all the information
on the latter. 

If  a liquidation procedure is
opened without a sale plan because
the company ceases all its activities,
the judicial receiver acts as the
liquidator of  the company and
must take all the required
emergency security measures and
security measures.

Impecunious procedures
If  the procedure is impecunious, a
public body - the Environmental
Agency - will finance these
measures. However, certain types
of  businesses belonging to the
classified facilities for
environmental protection must
have financial guarantees covering
their insolvency. In this case, the
Environmental agency can
implement the financial guarantee
(e.g. in case of  a guarantee on
demand) or recover the costs of
these measures from the insolvent
company. The priority given to
such costs are however unclear and
depend on the interpretation given
by the French Supreme Court.

In a liquidation procedure, the
director can be held liable of
his/her acts of  mismanagement
which lead to a shortfall in the
company’s assets.

Moreover, if  a subsidiary is
subject to a liquidation procedure,
the parent undertaking which has
contributed to the shortfall of  its
subsidiary’s assets can be held liable
for the environmental liability of  its
subsidiary.

Environmental liabilities
Regarding the environmental
liabilities of  the French insolvency
practitioners, they can be
personally liable in all procedures
for a failure in their duty to take the
required emergency security
measures and security measures in
order to prevent or stop the
pollution of  the business belonging
to the classified facilities for

environmental protection. The
judicial administrator could also be
personally liable for failing to
provide information to the
candidates to the takeover of  the
company, e.g. when information on
the environmental impact of  the
company is missing, even if  this is
not required by law.

Soft law
In 2004, the Ministry of
Environment and the CNAJMJ
(the French organisation of  Judicial
Administrators and Receivers)
published a Guide which clarifies
the law when a business belonging
to the classified facilities for
environmental protection is
insolvent. This Guide has been
updated in 2012. If  this Guide is
very useful in practice and provides
recommendations which go beyond
the law, the courts do not use yet its
recommendations to make their
decisions.

Conclusion
Protecting the environment when a
company is insolvent is extremely
costly and prevention appears to be
key. The Directive on
Restructuring and Insolvency,
when implemented, will be very
helpful in this context. However, it
is indispensable that an effective
policy of  prevention of
environmental damages in
companies is adopted and the
European Commission encourages
this approach3. Il is also crucial that
clear rules on the obligations of
insolvency practitioners (re a pre-
insolvent or an insolvent company
having a potentially polluting
activity) are set, as well 
as the environmental liabilities 
of  insolvency practitioners and 
directors, and the priority 
of  environmental claims in
insolvency. �

Footnotes:
1 Environmental Claims in Insolvency and the

Liability of  Insolvency Practitioners, INSOL
International Special Report 21 May 2015
available at: https://www.insol.org/library/loadall 

2 Directive 2004/35/CE of  the European
Parliament and of  the Council of  21 April 2004
on environmental liability with regard to the
prevention and remedying of  environmental
damage (https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=celex%3A32004L0035).

3 https://ec.europa.eu/docsroom/
documents/34482?locale=en
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