
PORTUGUESE  INSOLVENCY LAW

Selling a house under
Portuguese Insolvency Law

Explaining the new case law of the Portuguese Supreme Court regarding property exchange

In Portugal, buying ahouse normally involves
a complex procedure. 
It normally requires two

contracts. The first, a preliminary
contract, is a promise to sell. The
prospective buyer normally pays a
part of  the price. In some cases,
he pays the entire price. In
keeping with Portuguese law, such
an amount is taken as an arrha1.
The prospective seller then
normally gives the prospective
buyer the house for use. 

The second, final contract, is
the sale itself. It follows that,
between the preliminary promise
to sell and the final sale, the
promisor retains the property. The
promisor is the owner of  the
house. The promisor’s right is a
right in rem. The promisee is but
an owner to be. The promisee’s
right is but a right in personam. 

It follows that, as a rule, until
the second, final contract, is
concluded, the promisee’s rights
are of  no use against third parties.
The parties may agree to make
the preliminary contracts effective
against third parties2, but they
normally prefer to avoid the costs
involved in doing so. In most
cases, preliminary contracts are
not effective against third parties.

If  the promisor is not
insolvent, Portuguese law on
preliminary contracts is simple.
Either the promisor keeps the
contract or he breaks it. In the
case of  breach, the promisee is
entitled to damages. The promisor
is to pay him twice the part of  the
price he has received3. Such a
claim for damages is secured by
rights of  retention4. The promisee
is entitled to keep the house until
damages have been fully paid.
Furthermore, he is entitled to
have the house seized to secure

the payment of  damages. In that
case, he is to be paid before most
of  the secured creditors,
including, e.g., mortgaged
creditors. 

If  the promisor is insolvent,
Portuguese law is not so simple. In
keeping with Article 106 of  the
Portuguese Insolvency Act, a
distinction is to be drawn. If  the
parties have agreed to make the
preliminary contract effective
against third parties, it all depends
on whether the promisor has
given the promisee the house for
use. In that case, the insolvency
practitioner is under a duty to
keep the preliminary contract.
That means that he is under a
duty to sell the house to the
promisee. If, however, the parties
have not agreed to make the
contract effective against third
parties, the insolvency practitioner
is under no duty at all. He is free
to keep the preliminary contract
or to break it5. 

It has been argued that such
rules are grossly unfair. In the first
place, it would be unfair to grant
the insolvency practitioner the
freedom to decide whether to

keep or to break such a
preliminary contract. When it
comes to housing, fundamental
interests of  the promisee are at
stake. Secondly, in the case the
insolvency practitioner decides to
break such a preliminary contract,
Article 102 of  the Portuguese
Insolvency Act awards damages to
the promisee. There is, however, a
difference between the promisee’s
claim to damages whenever the
promisor is not insolvent and the
promisee’s claim to damages
whenever the promisor is
insolvent. In case the promisor is
not insolvent, the promisee’s claim
to damages is a secured claim.
Article 755 of  the Portuguese
Civil Code on the right of
retention applies. In case the
promisor is insolvent, the
promisee’s claim to damages is a
non secured claim. Article 755 of
the Portuguese Civil Code does
not apply. 

It has been argued that the
promisee bears the risk of  losing it
all – even the part of  the price he
has agreed to pay at the moment
the preliminary contract was
made.
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In an effort to construct the
Portuguese insolvency law so as to
make it slightly less unfair, two
lines of  argument have developed.
The first line aims at ruling out
the insolvency practitioner’s
freedom to decide whether to
keep or to break preliminary
contracts, in spite of  the fact that
Article 106 clearly requires the
preliminary contract to be
effective against third parties, so as
to impose the insolvency
practitioner a duty to keep the
promise. It has been suggested
that such a rule should apply to all
preliminary contracts. Whenever
the promisor has given the
promisee the house for use, the
insolvency practitioner would be
under a duty to keep the contract
by selling the house to the
promisee. The second line of
argument aims at reinterpreting
the rules on damages in Article
102 of  the Portuguese Insolvency
Act. The insolvency practitioner
would be free to decide whether
to keep or to break a preliminary
contract which is not effective
against third parties. If, however,
he decided to break it, Article 442
of  the Portuguese Civil Code
would apply. The promisee would
be entitled to receive twice the
part of  the price he had paid.
Furthermore, if  the insolvency
practitioner decided to break the
contract, Article 755, paragraph
1, sub-paragraph f), of  the
Portuguese Civil Code would
apply. The promisee’s claim to
receive twice the part of  the price
he had paid would be a secured
claim. 

It is apparent that both
interpretations deviate from the
existing, statutory law. They do
not mean to interpret the rules
laid down in the Portuguese
Insolvency Act. They mean to
replace them by different,
allegedly better rules. It comes as
a surprise that the Portuguese
Supreme Court even considered
to engage in any of  these lines of
reasoning. It comes as an even
greater surprise that the
Portuguese Supreme Court
decided to engage in both.
Surprising as it may be, that is
what happened.

In the judgment of  22 May

2013, the Portuguese Supreme
Court ruled that whenever the
promisor has given the promisee
the house for use, the insolvency
practitioner is under a duty to
keep the contract, by selling the
house to the promisee. If  the
insolvency practitioner fails to
perform his duty to sell the house
to the promisee, there is breach of
the preliminary contract. The
promisee has a right to claim
damages. The amount of
damages for breach of  the
preliminary contract is to be twice
the part of  the price the promisee
has paid. Such a claim to damages
is a secured one. The promisee
has a right of  retention on the
house. 

The judgment clearly deviates
from the rules laid down in
Articles 102 and 106 of  the
Portuguese Insolvency Act. By
saying that whenever the promisor
has given the promisee the house
for use the insolvency practitioner
is under a duty to keep the
contract, the judgment of  the
Portuguese Supreme Court clearly
deviates from Article 106. By
saying that whenever the
insolvency practitioner cannot
keep the preliminary contract, as
well as whenever he can keep the
preliminary contract and decides
to break it the promisee is entitled
to receive twice the part of  the
price he has paid, the Portuguese
Court clearly deviates from Article
102. Furthermore, by saying both
things, the Portuguese Supreme
Court tries to hold together two
things that cannot logically be
reconciled. Whenever the
insolvency practitioner is under a
duty to keep the preliminary
contract all debts resulting from
such a contract are to be taken as
insolvent estate debts (“dívidas da
massa”)6. Insolvent estate debts
are a particular category of  debts
which are to be paid before all
others – including all secured
debts7. It makes no sense at all to
say that debts resulting from the
non performance of  a preliminary
contract are, at the same time
insolvent estate debts and
insolvency debts, whether secured
or not.

To deviate from the law is a
dangerous course of  action for

any Court. It is even more
dangerous for a Supreme Court.
If  such a deviation could be
justified on the grounds of  social
justice, perhaps it could be
forgiven. It cannot, however. The
rules laid down in the Portuguese
Insolvency Act allow the judges to
reach fair decisions. Article 102
limits the insolvency practitioner’s
freedom to decide whether to
keep or to break the contract. The
exercise of  such freedom is to
conform to good faith. If  the
outcomes of  the insolvency
practitioner’s decision to break the
contract are grossly unfair, for
there is a serious risk to the
promisee’s fundamental right to
have an appropriate house, the
insolvency practitioner should be
under a duty to keep the contract.
If  the outcomes of  the decision to
break the contract are not grossly
unfair, a distinction should be
drawn. The promisee has two
claims. In the first place, he has a
claim to damages. Secondly, he
has a claim to the restitution of
the part of  the price he paid at the
moment the contract was made.
Such a restitutionary claim is
grounded upon the principles of
unjust enrichment. The
promisee’s compensatory claim
should be treated as an insolvency
debt — and, indeed, as a non
secured insolvency debt. The
promisee’s restitutionary claim
should be treated as an insolvent
estate debt8. It is submitted that
such a standard-based, principled
solution, would lead to better
results that the rule-based solution
the Supreme Court preferred.
After all, insolvency law, like all
the law, is a matter of  principle. �

Footnotes:
1 Portuguese Civil Code, Article 441.
2 Portuguese Civil Code, Article 413.
3 Portuguese Civil Code, Article 442,

paragraph 2.
4 Portuguese Civil Code, Article 755,

paragraph 1, sub-paragraph f).
5 Portuguese Insolvency Act, Article 102.
6 See Portuguese Insolvency Act, Article 51,

paragraph 1, sub-paragraph e).
7 See Portuguese Insolvency Act, Article 172.
8 See Portuguese Insolvency Act, Article 51,

paragraph 1, sub-paragraph i).
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