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A city at the cross roads hosts
an industry at the cross roads

John Willcock, Editor of Global Turnaround reports on 
the INSOL Europe Annual Congress, 9-12 October 2014

The European
Commission’s (EC)
wish to create a pan-

European ‘rescue culture’ has
been closely aided by INSOL
Europe. No wonder the
technical programme for
INSOL Europe’s October
conference was titled ‘A new
European approach to
insolvency?’

The meeting was presided
over by Catherine Ottaway, this
year’s President of  INSOL
Europe, and she had no hesitation
in summing it up: “We held the
conference in Istanbul, the bridge
between Europe and Asia. As an
organisation, that is what we aim
to be: a bridge between different
parts of the insolvency and
restructuring community.”

Technical programme
The technical programme was
designed by conference co-chairs
Ian Grier from SGH Martineau
in London and Michael Veder of
RESOR in Amsterdam. 

The Congress focussed
mainly on new approaches across
Europe towards cross-border
insolvency, how local and
European laws have developed to
deal with the crisis and the
European Commission’s plans for
‘approximation’ (ie
harmonisation) of  the member
states’ insolvency laws. 

Among a multitude of  topics,
three stood out: the transition
from a bank-led insolvency
market to a restructuring market
led by ‘alternative capital
providers’; the growth in
popularity of  pre-packaged
insolvency proceedings and the
hostility they face amongst some
groups of  creditors; and the

spread of  pre-insolvency
mechanisms like the English
Scheme of  Arrangement,
especially in France, Spain and
now the Netherlands.

A smorgasbord of
meetings
The annual INSOL Europe
meeting is never just about
insolvency practitioners, of
course; the Istanbul Congress
offered the usual smorgasbord of
meetings for different interests.

If  you were an academic, you
got your own forum a day before
the main conference kicked off,
co-ordinated by Professor
Christoph Paulus (see full report
on page 20). If  you were a
member of  the judiciary there
was a meeting on Thursday.
Lenders got their meeting on the
same day.

There were panels devoted to
small practices, and on Friday an
anti-fraud forum and a meeting of
the turnaround wing. 

The Congress also gave
different regions a focus, with
European countries having their
own get-together. The meeting
also had its first mobile ‘app’, a
surprisingly useful tool that helped
delegates to keep track of  the
myriad panel sessions and
meetings, as well as network with
fellow attendees. Perhaps Istanbul
will be remembered as the year
that INSOL Europe arrived in the
world of  social media!

A shrinking world
It was significant, as Catherine
Ottaway said, that INSOL
Europe chose to debate such
matters in a forum that is outside
the borders of  the European
Union. To start the technical

programme, she introduced the
keynote speaker, Dr Bahadir
Kaleagasi, the international
coordinator of  the Turkish
Industry & Business Association
(TUSIAD).

Kaleagasi took as his theme
the G20, the planet, EU and
Turkey. He spoke of  the
challenges to the international
community, including biological
viruses like Ebola and computer
viruses that plague the IT world.

He spoke of  Turkey’s lack of
natural resources, its lack of
nuclear weapons, but also its
riches in human capital. He said
the biggest drag on economic
growth was stagnation in Turkey’s
biggest trading partner, the
European Community. The
relationship with the US and
Europe was still the most
important in trade terms and
recognition of  legal standards,
while that with China was
growing rapidly in importance.

EC harmonisation
proposals watered down
Professor Stefania Bariatti
reported to the conference about
the academic sessions the previous
day, and discussed one of  the key
points: The European
Commission’s (EC) decision to
abandon its proposals for
harmonisation of  insolvency law
as being too ambitious.

Instead, the Professor noted
that many countries have recently
launched their own reforms,
including pre-insolvency schemes.
In March the EC encouraged this
trend by publishing its own
guidelines for Member States
concerning pre-insolvency
proceedings, and more proposals
are imminent, said the Professor.
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Grand finale at the Gala Dinner

The keynote speaker launches the
day with a passionate delivery

Many questions were
taken by the panels

Registration desk was
busy throughout the day

Welcome drinks reception

This year’s
Congress
attracted over
400 delegates



These proposals would fall under
four main areas: 
1. Laws should not clash in cross-

border cases
2. Creditors should be able to ask

for the debtor's restructuring
without going to court – which
should make saving businesses
cheaper

3. Measures to facilitate
acceptance of  the
restructuring plan, covering
majorities and court
confirmation

4. Measures to over-come the
stigma of  business failure

Pre-packs – 
hero or villain?
One of  the most striking panels
was the first, which discussed pre-
packaged insolvency proceedings. 

Pre-packs are vital tools in all
the jurisdictions represented on
the conference panel – yet its
popularity with users is equalled
by its unpopularity with unsecured
creditors, particularly landlords. 

The latter accuse pre-packs of
being little better than ‘phoenix’
schemes, allowing ‘connected
parties’ to dump creditors without
offering the business or the deal to
the market, and elevating the
subject of  valuation to an even
more abstract and tendentious
level than it usually is in most
corporate deals.

If  a court is not involved in a
pre-pack, as in the UK, then no-
one gets to sign off  on valuations.
Even in the US, some observers
fear the bankruptcy court acts as

little more than a ‘rubber stamp’
London-based Mark Fennessy

of  Proskauer Rose chaired the
INSOL Europe panel session on
prepacks: ‘Developments and hard
lessons learnt.’

Mike Jervis of
PricewaterhouseCoopers pointed
out that one of  the main
challenges UK-based insolvency
practitioners face is personal
liability. 

Pre-packs are vital in
providing business continuity, said
Jervis, and help with obtaining
funding. Despite this, they have
come into a lot of  criticism,
culminating in a Government
sponsored report from Theresa
Graham published earlier this
year. 

The Graham report suggested
some form of  oversight of  pre-
packs by ‘experts’, although no
concrete proposals have been
forthcoming so far.

Some pre-packs have been
abused, Jervis said, particularly
those involving ‘connected parties.’
Jervis acknowledged: 
“I don’t think the UK insolvency
profession has covered itself in
glory in that respect.”

Jervis defined a bad pre-pack
as one that subsequently goes into
insolvency within a short period of
time.

Nico Tollenaar of  Resor in
the Netherlands has been at the
forefront of  introducing a pre-pack
into Dutch law, using a package of
pre-existing law that has now been
recognized by the Judiciary. 

‘Wet Continuiteit

Ondernemingen I’ (WCO I) was
introduced last year, whilst a ‘lean
and mean’ version of  the UK
Scheme of  Arrangement has just
been proposed, titled WCO II.

Tollenaar made a passionate
defence of  pre-packs, whilst
acknowledging that “there is a lot
of suspicion and criticism of pre-
packs in the Netherlands”.

“In the UK there has been
criticism of pre-packs for thirty
years – so I think there will always
be criticism. Such criticism from the
media is a necessary evil – there is
no other way.”

Tollenaar explained that the
media was critical of  the secrecy
involved in pre-packs, and that
they have no judicial oversight or
exposure to the wider market. 

The obvious conclusion is that
this is some form of  fraud, he said.
Nothing could be further from the
truth. 

“The insolvency industry – 
the court, the practitioners, the
lawyers – everything we are doing
is aimed at limiting damage –
outsiders will never understand
what is going on.”

This was despite the fact that
pre-packs enjoyed such an obvious
advantage over other mechanisms,
in that they prevent business from
disintegrating before a rescue has
gone through. Tollenaar added
that critics also fear it’s just a way
of  dumping employees, which is
very difficult outside bankruptcy.

They remain however a vital
part of  the practitioners’ tool kit.
Everyone agreed this debate will
run and run.
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Bond restructurings set
for boom
Many ‘zombie’ companies in
Europe, that people expected to
collapse following the global
financial crisis, have been able to
refinance using the hi yield
markets. Such bond issuance
booms are always followed by
default busts, and there is a wide
expectation of  a wave of  hi yield
restructurings involving European
corporates.

These bonds use New York
law, in contrast to traditional bank
lending, that often use English law
documentation. A fascinating
panel on the restructuring of
bonds at the INSOL Europe
conference pondered whether this
would result in more
restructurings being carried out in
New York rather than London. 

The panel highlighted the
challenge the insolvency
practitioner faces in dealing with
ever more complicated capital
structures. 

These in turn generate an
ever-increasing number of
stakeholders in restructurings.
How to communicate with and
organize these large and ever-
changing groups is a big issue.

The panel was fortunate in
having Mike Wilcox from
Blackstone, one of  the world’s
biggest private equity firms with
US$270 billion in assets under
management. The firm has been
involved in representing Greek
banks in debt discussion, as well as
working on the restructuring of
Northern Rock in the UK and
ATU.

Wilcox observed: “Bond
market appears to be permanently
open at the moment.”

He said that some deals were
using leverage of  four and a half
times; there was so much liquidity,
and spreads have never been so
low. The people taking advantage
of  all this high leverage seemed to
be taking the attitude ‘crisis, what
crisis?’ he said. “That will impact
recoveries eventually.”

He pointed to Spain, which
had just issued a 50-year bond at
4 per cent a few months ago.

“When this cycle turns,
investors will have received much

less compensation for risk than in
previous cycles.”

Holly Neavill of  Cadwalader
in London said that the increasing
complexity of  capital structures
had brought with it increasing
inter-creditor tensions, especially
banks vs bonds.

Making capital structures
more complex also made them
more fragile, Neavill observed.
This often led bondholders to
wonder how to accelerate their
bonds, and even if  they were able
to, would this bring the whole
edifice crashing down?

Bonds that use New York law
bond documents “bring the
shutters down when you file for
Chapter 11,” she noted. This
produces problems when
attempting to carry out
restructurings in Germany or
France. She said: “We worry about
this more outside the UK, where
UK administration is not
available.”

Dr Christian Barënz of  Görg
in Germany agreed that investors
often don’t read inter-creditor
agreements, the original hi yield
documentation is often done in
quite a rush, and very often inter-
creditor agreements weren’t
available to read during
restructurings.

Alternative capital
providers (ACP) fill
vacuum left by banks
One of  the panels on the last day,
and one of  the most significant,
discussed changing funding
dynamics; the move from the
traditional banks to alternative
capital providers. 

Who better to lead such a
discussion than Laura Barlow,
head of  restructuring at RBS, the
bank that has shrunk its balance
sheet by over UK£200 billion
since the British taxpayer was
forced to rescue it by taking an 81
per cent stake.

Barlow pondered whether
relationship banking is dead or
merely tarnished? She said she
was concerned at the number of
covenant lite deals, and that
memories are short. “RBS is
hugely focused on improving
transparency and focus on client

relationships. We, restructuring
bankers, have no problems having
robust discussions with clients.”

“Clients have told me they
value knowing where they stand,”
Barlow added.

David Ross of  Sankaty in
London backed the idea that
alternative capital providers are
filling the gap left by banks. “But
one thing alternative capital
providers lack is the loan
origination networks that banks
have,” Ross said. “So as a fund
you need a collaborative approach,
and try and leverage the
origination network that banks
have.”

Ross said Sankaty was in
discussion with three banks in the
UK with a view to teaming up the
fund’s capital with their loan
origination networks. This joint
venturing approach could be
adopted by other ‘bad banks’ and
shell banks across Europe, he
added.

Wolf  Waschkuhn of  One
Square Advisers observed that the
banks’ reluctance to swap debt for
equity and then hold onto that
equity put them at a disadvantage
to the alternative capital
providers. 

“The banks are cut off from
[the upside] by not agreeing debt
for equity swaps, and because they
can’t take equity they can’t earn a
premium – if there is a premium.”

Generally Waschkuhn
concluded that “the increasing
complexity of capital structures
means reaching a consensus has
become much more difficult.”

How members deal with this
change, and how INSOL Europe
deals with it, remains a fascinating
challenge, which will no doubt be
discussed again when the
organisation meets up in Berlin
next October for its 2015 Annual
Congress.

Catherine Ottaway closed the
Congress, handing over the
Presidency to Robert van Galen
of  NautaDutilh, who will preside
over the Berlin Congress. 

Who knows, perhaps then the
Germans will finally be able to
celebrate their own pre-insolvency
scheme. �
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Share your views!


